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CIRCU T RULES THAT JURY MJUST WEI GH REVOCATI ON OF GUARD S UNI ON LEAVE

John Caher

ALBANY -- Revocation of full-tine union | eave can constitute an adverse enpl oynent
action, a unani nous federal appellate panel has found in reversing a trial court.

The U. S. Court of Appeals for the Second Crcuit in Hoyt v. Andreucci, 04- 5551-cv,
rejected a district judge's holding that Al bany County, in revoking | eave of a cor-
rections officer after he spoke up at a neeting of the county | egislature, was not
an adverse enploynent action as a matter of |aw.

Rather, the circuit said a jury should deterni ne whether county officials retali-
ated against longtine union activist Ron Hoyt for exercising his free speech rights.

"[ W het her an undesirabl e enpl oyment action qualifies as being 'adverse' is a heav-
ily fact-specific, contextual determnation,' Judge Robert A Katzmann wote for a
panel that also included Judges Sonia Sotomayor and Richard K Eaton, a judge of the
Court of International Trade sitting by designation

In the past, the Second Circuit has broadly defined the nature of an 'adverse em
pl oyment action,' finding that actions ranging fromreprinmand to ternination nmay ap-
ply. It reaffirned that broad readi ng i nHoyt.

The case centers on M. Hoyt, then president of Council 82, a statew de |abor union
representing, anong others, corrections officers at the Al bany County Jail, where
the plaintiff is still enployed.

In 1996, the union negotiated an agreement with Al bany County in which M. Hoyt
woul d be permitted to take full-tine | eave of his responsibilities at the jail in
order to work for Council 82. As part of the agreenent, M. Hoyt prom sed he would
'not personally represent Council 82 in grievances, adm nistrative proceedi ngs or
ot her | abor matters in which Al bany County is a party.

However, on Feb. 13, 2002, M. Hoyt appeared before the Al bany County Legislature
and criticized the undersheriff, accusing himof stripping union nenbers of choice
jobs as a form of punishnent.

M. Hoyt clainmed the undersheriff had lied to the union, had lost all credibility
and shoul d be renmoved fromoffice. He also nentioned indirectly a pending arbitra-
tion matter which involved a suspended corrections officer
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Al t hough M. Hoyt had been warned that if he spoke at the legislative neeting he
woul d be ordered back to work, he nmaintained that his comments solely concerned mat -
ters of public interest and would not violate the agreemnent.

The next day, invoking the provision in the union | eave arrangenent barring M.
Hoyt fromrepresenting Council 82 in matters in which Al bany County is a party, the
county ordered M. Hoyt to return to his job at the jail. He did so, but had to
abandon the union post for lack of time. He responded with a |awsuit alleging the
county had retaliated against himfor exercising his First Armendnent rights.

Senior U S. District Judge Lye E. Strom of Nebraska, appearing in the Northern Dis-
trict as a visiting judge, disnissed the action, finding as a matter of |law that re-
vocation of union |eave is not an adverse enpl oynent action

Judge Strom observed that when M. Hoyt's union | eave was resci nded, he was pernit-
ted to resune his original position at the jail, with his salary and benefits in-
tact. Consequently, Judge Strom held, M. Hoyt suffered no harm

On appeal, M. Hoyt argued that since he was on union |eave during the time period
i n question, he should not be required to show that he suffered an adverse enpl oy-
ment action. He clained that his threshold of proof should rest on whether the |oss
of union | eave was the | oss of a governmental benefit.

The Second Circuit rejected that argunent, but it also said Judge Stromerred in
hol ding as a natter of |aw that revocation of |eave could not constitute an adverse
enpl oynment action.

Judge Katznmann observed that once M. Hoyt returned to the jail, all of his job re-
sponsibilities, as well as the physical location of his job, changed. In other
words, he went frombeing a full-time union executive with a stipend to a correc-
tions officer.

Exercise of Rights Deterred

"W believe that...the prospect of a whol esal e reassi gnment of job duties, to the
extent that occurred here, could 'deter a simlarly situated individual of ordinary
firmess fromexercising his or her constitutional rights,'" Judge Katzmann said,
qguot i ng\Washi ngton v. County of Rockland, 373 F.3d 310 (2004), at 320. 'We...believe
the district court went too far in holding that...Hoyt's full-tine | eave was--as a
matter of law-not 'a significant aspect of [his] enployment relationship with the
County.' ... The question of whether the revocation of Hoyt's full-tinme | eave anmoun-
ted to an adverse enpl oynent action should have been reserved for the jury...'

El mer Robert Keach |11 of Ansterdam argued for M. Hoyt. The defendants were rep-
resented by Al bany attorneys John W Bail ey, Robert P. Roche of Roche, Corrigan, M-
Coy & Bush and M chael J. Smith and Catherine M Hedgenman of Hi scock & Barcl ay.

John Caher can be reached at jcaher @l m com
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